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Control tower of the airport in Szymany, Poland, where a 
Boeing 737 used by the CIA landed in 2003, allegedly 
bringing detainees from Afghanistan to be held in a secret 
CIA detention facility. © AP/PA Photo 

amounted to an arbitrary deprivation of liberty and enforced disappearance.” 

• “[T]he ICRC clearly considers that the allegations of the fourteen include descriptions of 
treatment and interrogation techniques – singly or in combination – that amounted to torture 
and/or cruel, inhuman or degrading treatment.” 

The ICRC stressed that the “consistency of the detailed allegations provided separately by each of 
the fourteen adds particular weight” to the allegations of ill-treatment. Further weight was added 
by the release of the OLC legal opinions on 16 April and the expanded Senate Armed Services 
Committee report on 22 April. 

Amnesty International has called for criminal investigations into the programmes of rendition and 
secret detention, and is disappointed that this apparently has not been initiated in the new 
administration’s first days. The ICRC report, release of the OLC legal opinions, and the expanded 
Armed Services Committee report only add urgency to this call. Amnesty International notes that 
although the ICRC report has been in the public domain for only a matter of weeks, it was sent to 
the US government more than two years ago. The OLC opinions and the information in the Armed 
Services Committee report have also 
obviously been known to decision-
makers within the government for a long 
time. 

The Bush administration admitted that 
it had waterboarded three detainees. 
Both President Obama and Attorney 
General Holder have said that 
waterboarding is a form of torture. 
Torture is a crime under US and 
international law. The USA therefore 
now has a President and a chief law 
enforcement officer who consider that 
torture has been committed by US 
officials. They are obliged to ensure full 
individual and institutional 
accountability for these crimes.18   

On 16 April 2009, however, when the Department of Justice released four legal opinions written 
                                                      

18 As the UN Special Rapporteur on Torture, Manfred Nowak, specifically insisted in response to the 
administration’s promise of non-prosecution, the UN Convention against Torture, to which the USA is a party, 
unequivocally requires that all cases of alleged torture be investigated and submitted to competent authorities 
for the purpose of prosecution unless the alleged perpetrator is extradited for trial in another state. see Der 
Standard, 17 April 2009. 
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by the OLC for the CIA in 2002 and 2005, both President Obama and Attorney General Holder 
said that anyone who had relied “in good faith” upon the legal advice offered in the opinions 
would not be prosecuted. Among other interrogation techniques, the opinions approved the 
techniques described in the ICRC report: waterboarding, sleep deprivation, stress positions, 
exploitation of phobias, forced nudity, and dousing with cold water against detainees held in 
secret incommunicado detention. 

On 21 April 2009, while reaffirming his commitment not to prosecute certain officials who relied 
on the legal opinions, President Obama clarified that he regarded possible prosecution of “those 
who formulated the legal decisions” as a separate matter that would be “more of a decision for 
the Attorney General within the parameters of various laws”, which he did not want to “prejudge”. 

The new administration must immediately initiate effective, independent criminal investigations 
into all those potentially responsible for acts committed as part of the CIA’s rendition and secret 
detention programme, including not only the direct perpetrators but those who authorized, 
ordered, or otherwise participated in, were complicit in, or were ultimately responsible for the 
crimes.  

NEED FOR BROADER ACCOUNTABILITY 
The violations committed by US personnel in Iraq, Afghanistan, Guantánamo and elsewhere have 
been many and varied. They have included enforced disappearance, torture and other cruel, 
inhuman or degrading treatment (in some cases resulting in death in custody), prolonged 
incommunicado detention as well as other forms of arbitrary and indefinite detention, secret 
international transfers of detainees without due process, and unfair trials.  

Criminal investigations are part of ensuring accountability for these violations, as is increased 
transparency, but other equally important steps must be taken. The full truth of what has 
occurred and how it came to pass should be publicly disclosed, and there must be effective 
remedy and rehabilitation for all those whose human rights have been violated.  

As with criminal investigations, however, the new administration has failed to take the necessary 
action on this issue in its first 100 days. Where it has acted – in litigation – it has continued the 
pattern of blocking accountability and fostering impunity that came to characterize the Bush 
administration’s response to allegations of serious human rights violations in the context of 
countering terrorism.  

NO FIRM COMMITMENT TO A COMMISSION OF INQUIRY  
Under the Bush administration, a number of investigations and reviews were held into allegations 
of abuses in Guantánamo, Iraq and Afghanistan and elsewhere. Most of these, however, were 
piecemeal, generally lacked independence or the mandate to reach up the chain of command or 
outside the military, and failed to interview victims or apply international standards. Many of their 
findings remain classified as secret. Much has still not been investigated. Much is still obscured 
from public view. 
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Amnesty International first called for a commission of inquiry into all aspects of the USA’s 
detention and interrogation policies and practices in 2004. It reiterated this call to the new 
administration in its checklist of November 2008, asking that the new President make the setting 
up of such an independent commission a priority for his first 100 days. Regrettably, the 
administration has made no firm public commitment to support the establishment of such an 
inquiry.  The closest he had come was to say at a press conference on 21 April:  

“…so if and when there needs to be a further accounting of what took place during this 
period, I think for Congress to examine ways that it can be done in a bipartisan fashion, 
outside of the typical hearing process that can sometimes break down and break it entirely 
along party lines, to the extent that there are independent participants who are above 
reproach and have credibility, that would probably be a more sensible approach to take. 

I’m not suggesting that should be done, but I’m saying, if you’ve got a choice, I think it’s 
very important for the American people to feel as if this … is being done in order to learn 
some lessons so that we move forward in an effective way.” 

While this statement represented some progress from the President’s earlier reluctance to support 
in any manner the concept of a public commission of inquiry into the USA’s detention and 
interrogation policies and practices in the context of counter terrorism, it still falls far short of the 
firm and specific commitment to a properly empowered commission of inquiry that remains so 
sorely missing. 

BLOCKING JUSTICE FOR VICTIMS – ADMINISTRATION SEEKS DISMISSAL OF DETAINEE LAWSUIT 
The Obama administration has sought to rely on secrecy and national security arguments in court 
in a manner that would effectively block accountability for human rights violations (such as in the 
Jeppesen Dataplan case mentioned above). Another court case is a particular cause for concern.  

The case, currently before the US Court of Appeals for the DC Circuit, concerns Shafiq Rasul, Asif 
Iqbal, Rhuhel Ahmed and Jamal al-Harith, four UK nationals held without charge or trial in 
Guantánamo for two years from 2002 to 2004.19 Seven months after their repatriation in March 
2004 they filed a lawsuit in a US district court in which they sought damages for their unlawful 
treatment at Guantánamo. Their complaint stated that they had suffered prolonged arbitrary 
detention, torture and other cruel, inhuman or degrading treatment in violation of the Geneva 
Conventions, customary international law and the US Constitution, and discriminatory treatment 
on the basis of their religious beliefs in violation of US federal law.  

In a 13 March 2009 brief, the Justice Department effectively sought a blanket ban on lawsuits 
brought by foreign nationals claiming constitutional violations against US military officials. They 
sought the ban on the grounds that such lawsuits “for actions taken with respect to aliens 
                                                      

19 See USA: Detainees continue to bear costs of delay and lack of remedy, 9 April 2009, op. cit. 
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detained during wartime would enmesh the courts in military, national security, and foreign 
affairs matters that are the exclusive province of the political branches”. Allowing such lawsuits 
might, the Department claimed, lead officials to “make decisions based upon fear of litigation 
rather than appropriate military policy”.  On 24 April 2009, the Court of Appeals dismissed the 
Rasul lawsuit, as it had in January 2008 before the US Supreme Court asked it to reconsider that 
decision in the light of the Boumediene v. Bush ruling of June 2008 on the Guantánamo 
detentions. 

The administration should abandon this approach. To allow such impunity to reign in alleged 
cases of human rights violations would be manifestly incompatible with any notion of justice for 
victims or with US obligations under international law. 

 

CONCLUSION 
Following the attacks of 11 September 2001, the USA embarked on a counter-terrorism 
programme that flew in the face of its international human rights obligations. Brutal practices and 
broken lives were the inevitable result.  

The USA’s approach also had serious knock-on effects around the world both directly, as some 
governments became complicit in the USA’s violations, and indirectly through the creation of a 
permissive atmosphere that gave new cover for old repressive practices. The framework of 
international human rights creaked under this assault.  

That much of this programme originated from within the US executive, with the President at its 
head, meant that Barack Obama inherited not only a legacy of abuse, but also a unique 
opportunity to undo some of the damage to the rule of law wrought during his predecessor’s term 
in office.  

In important ways, President Obama’s administration has taken steps to begin to address this 
legacy. Such moves are to be welcomed. The Guantánamo detention facility will be consigned to 
history, as will, it is to be hoped, the “enhanced” interrogation techniques and the  secret CIA 
prisons. Importantly, the new administration recognizes that the approach of its predecessor was 
unacceptable, even damaging to the national security interests of the USA. This realisation has 
driven some of the positive measures seen in the first 100 days.  

But these positive changes do not obscure the fact that over 240 men remain unlawfully detained 
at Guantánamo, that hundreds of others languish in US custody in Afghanistan with no means to 
challenge their detention, and that the USA continues to reserve the right to use rendition and 
allow the CIA to hold individuals on a short-term and transitory basis without the legal framework 
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governing such detentions being made clear.  

Nor can the positive changes mask the reality that the US administration continues to invoke the 
spectre of an ill-defined and perpetual “war”, where the battlefield could be anywhere from 
Peshawar to Peru, with the USA apparently continuing to claim the right to detain people as part 
of this “war” until hostilities have ended, whenever, if ever, that may be.  

The auspicious start of the first few days of the Obama administration must not tail off into a 
repetition of the pattern of human rights violations, secrecy and impunity fostered by the previous 
administration.  

WHAT NEXT? 
In its checklist, Amnesty International urged 17 steps to be taken in three areas – Guantánamo 
and illegal detention; torture and other ill-treatment; and impunity. The executive orders on 
President Obama’s third day in office marked significant steps forward on the first two areas, but 
failed to address the impunity for human rights violations already committed in the name of 
countering terrorism. Regrettably, the initial positive indications on Guantánamo and illegal 
detention have not lead to any substantive progress, at least publicly, and a marked tolerance for 
impunity has extended throughout President Obama’s first 100 days in office.  

Amnesty International’s checklist identified five action points for the administration to take in its 
first 100 days to end impunity and ensure accountability. At the end of 100 days, under each 
point it reads “no action taken”, and notes that if anything impunity has been reinforced for at 
least some of those responsible for serious abuses. President Obama must begin to address the 
crimes and widespread violations of human rights that have stained the USA’s response to the 11 
September 2001 attacks.  

The administration must follow through on the promise of the first days with regard to unlawful 
detentions, trials and torture and other ill-treatment. It must ensure that the military commissions 
are abandoned entirely, that the practice of rendition is ended, that all loopholes on torture and 
other ill-treatment are closed. There must be fair trials in US courts for those who are charged 
with recognizable criminal offences, and there must be a safe, durable and lawful solution for 
each detainee who is not so charged. Anyone held by US authorities outside a situation of a 
recognised and ongoing international armed conflict must be able to effectively challenge their 
detention in court, including where necessary unimpeded access to habeas corpus review in US 
courts.  

In short, the closure of Guantánamo must mark the end of the policies and practices it embodies, 
not merely shift those violations elsewhere, whether to Bagram airbase in Afghanistan or 
anywhere else.  

Above all, a sense of urgency must be injected into this process. The assault on the framework of 
human rights led by the USA when it launched its “war on terror” had serious consequences for 
the rule of law in the USA and significant knock-on effects on human rights around the world. 
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Symbolic gestures and half measures are not enough. 

Amnesty International developed its checklist of 17 measures while keeping in mind the question 
of how much the new administration could realistically achieve within 100 days. It is 
disappointing that even these measures were not all achieved. Looking to the coming months and 
years, Amnesty International considers that the US authorities must go beyond ambitious goals, 
and commit themselves to concrete action to prevent the recurrence of hrvs in the context of 
countering terrorism.20  

Amnesty International appeals to President Obama to follow through on the promise he made at 
his inauguration – to reject as false the choice between security and ideals. Transparency, 
accountability and respect for international human rights must be the hallmarks of his term in 
office. 

 

                                                      

20 For example, ratification of other treaties such as the Optional Protocol to the Convention against Torture, 
establishing independent monitoring mechanisms for all places of detention, and the Rome Statute of the 
International Criminal Court should also be priorities of the USA, in addition to removing the reservations to 
treaties to which the USA is a signatory as asked for in Amnesty International’s checklist. 
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COUNTER TERROR WITH JUSTICE CHECKLIST: 
ASSESSING PRESIDENT OBAMA’S FIRST 100 DAYS 

CLOSE GUANTÁNAMO AND END ILLEGAL DETENTION 
1. Confirm that the USA will permanently close the detention facility at Guantánamo and set a 
relatively short deadline for the closure. 

• ACHIEVED: Executive Order of 22 January 2009 “Review and Disposition of Individuals 
detained at Guantánamo Bay Naval Base and Closure of Detention Facilities”. 

2. Issue an executive order ending any use of rendition, secret detention or prolonged 
incommunicado detention by or on behalf of the US authorities anywhere. 

• PROGRESS: The Executive Order “Ensuring Lawful Interrogations” ends the CIA's 
programme of long-term secret detention and guarantees access to the ICRC to detainees held by 
the USA. However, the order does not end the practice of rendition and leaves open the 
possibility for the CIA to use detention facilities on a short-term, transitory basis, or to use 
foreign-controlled facilities to detain and interrogate individuals at its behest (proxy detention).   

3. Revoke the 20 July 2007 Executive Order which authorized the continuation of the CIA’s 
programme of secret detention and interrogation. 

• ACHIEVED: This order is revoked by Section 1 the Executive Order “Ensuring Lawful 
Interrogations”.  

4. Revoke the 13 November 2001 Military Order on the Detention, Treatment, and Trial of 
Certain Non-Citizens in the War Against Terrorism. 

• UNCLEAR: All executive orders between 2001 and 2009, to the extent that they are 
inconsistent with the Executive Order “Ensuring Lawful Interrogations”, have been revoked, 
although particular orders are not specified. It is unclear if the 13 November 2001 order is fully 
revoked, particularly as a potential authority for detaining individuals. 

5. End trials by military commission and the system of Combatant Status Review Tribunals and 
Administrative Review Boards. 

• PROGRESS: The military commissions have been suspended. However, the military 
commissions have not been permanently ended, and the US administration has relied on charges 
pending under the Military Commissions Act to oppose particular habeas corpus review 
applications.  

6. Announce a plan to promptly charge Guantánamo detainees and send them for trial before US 
federal courts or to release them with full protection against further violations of their human 
rights, and ensure that the plan is adequately resourced. 

• NO ACTION TAKEN  
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7. Ensure Guantánamo detainees who would be at risk of serious human rights violations if 
returned to their country of origin are offered the opportunity to live in the USA, if they wish to do 
so, and work with other governments to ensure that other such detainees are offered protection. 

• MIXED: Other governments, including France and Ireland, have said they will offer protection 
to detainees that cannot be returned to their home countries. The US administration has not 
publicly committed to allow any Guantánamo detainee an opportunity to live in the USA, 
including those whose release has been ordered by US courts. 

8. Commit the US administration not to arbitrarily deprive anyone of their liberty (including by 
denying or interfering with effective judicial review), and immediately end the US government’s 
opposition to full habeas corpus hearings for detainees in Guantánamo and other similar 
situations. 

• SETBACK: The administration adopted its predecessor’s approach to the detentions in the 
US airbase in Afghanistan, and has appealed against a decision granting habeas corpus rights to 
some detainees held there.  

While recognizing rights of Guantánamo detainees to habeas corpus review, this judicial review 
has continued to face delays under the new administration. The administration continues to 
oppose inclusion of detainee treatment or detention conditions in habeas corpus reviews. 

 

ERADICATE TORTURE AND OTHER ILL-TREATMENT 
9. Issue an executive order that the USA will not, under any circumstances, resort to torture or 
other cruel, inhuman or degrading treatment, as defined under international law. 

• PROGRESS: The Executive Order “Ensuring Lawful Interrogations” is a major step forward, 
directing an end to the euphemistically named “enhanced interrogation techniques” as used in 
the secret detention programme. However, Amnesty International is concerned about reliance on 
the Army Field Manual, which contains loopholes for torture and other ill-treatment, and there is 
no mention of the need for compliance with the ICCPR or other human rights standards other 
than the Convention against Torture. 

10. Announce that the administration will not use any information obtained under torture or other 
ill-treatment in any proceedings, except against an alleged perpetrator of the abuse. 

• NO ACTION TAKEN 

11. Commit to work with Congress to withdraw all reservations and limiting understandings 
relating to torture and other ill-treatment attached to US ratification of human rights treaties, 
including the International Covenant on Civil and Political Rights and the UN Convention against 
Torture.  

• NO ACTION TAKEN 
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12. Order the declassification of all legal opinions and other documents authorizing or approving 
interrogation techniques and detention conditions that discuss whether the techniques or 
conditions are consistent with the national or international prohibition of torture or other cruel, 
inhuman or degrading treatment or punishment. 

• PROGRESS: A number of previously undisclosed or classified legal opinions of the US 
Justice Department’s Office of Legal Counsel have been published. Declassification of the 
expanded Senate Armed Services Committee report also revealed further relevant information. 

 

END IMPUNITY 
13. Ensure that criminal investigations into the programmes of rendition and secret detention 
operated by or on behalf of the US authorities are initiated. 

• NO ACTION TAKEN 

14. Reject impunity for crimes under international law such as torture and other ill-treatment of 
detainees, and enforced disappearance. 

• NO ACTION TAKEN: The President and the Attorney General, as well as the CIA Director, 
appear willing to accept impunity for at least some perpetrators of crimes under international law, 
including torture and other similar abuse of detainees, and enforced disappearance.  

15. Ensure that an independent commission of inquiry is established into all aspects of the 
USA’s detention and interrogation practices in the “war on terror”. 

• NO ACTION TAKEN: President Obama stated that “if and when” there needs to be further 
accountability that Congress could examine ways that this could be done in a bipartisan fashion. 
Beyond this, however, no commitment was made on the part of the administration to ensure a 
properly empowered commission of inquiry is set up.  

16. Make known the name, nationality, present whereabouts, status and circumstances of 
detention of all those who are or have been detained as part of the programmes of rendition and 
secret detention. 

• NO ACTION TAKEN 

17. Announce that his administration will work to ensure that victims of human rights violations 
for which the US authorities may be responsible will have meaningful access to redress and 
remedy. 

• NO ACTION TAKEN: If anything there has been a setback. The Department of Justice has 
invoked state secrecy and military immunity laws in a manner that would block the victims of 
human rights violations from obtaining effective redress and remedy. 
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MIXED MESSAGES
COUNTER TERROR AND HUMAN RIGHTS – PRESIDENT OBAMA'S FIRST
100 DAYS

In the aftermath of the 11 September 2001 attacks, the US administration declared a global
“war on terror”, implementing policies and practices – including the use of torture, illegal
detention, enforced disappearance and rendition – that have undermined the international human
rights framework. Other countries have followed suit, sometimes citing US actions as justification
for the continuation or introduction of similar practices.

Amnesty International called on the new US President Barack Obama to reverse the cycle and put
human rights at the centre of his administration’s approach to counter-terrorism.

We asked President Barack Obama, during his first 100 days, to take 17 concrete steps towards:

� Closing Guantánamo and ending illegal detention

� Eradicating torture and other ill-treatment

� Ending impunity

This report assesses how far the new administration’s initial steps have gone towards meeting
Amnesty International’s appeal to counter terror with justice.
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